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P-RROCEEDI-NGS
(2:17 p.m)

CHAI RPERSON REI D Good afternoon. The hearing
will please come to order. Ladi es and gentlemen, this is the
June 12 public hearing of the Board of Zoning Adjustnent M
nane is Sheila Cross Reid, Chairperson

Joining nme today is Vice Chairperson Anne
Renshaw, Vice Chair, Susan Hi nton representing the Nationa
Capi t ol Pl anni ng Conmi ssi on, and representing the Zoning
Conmission is -- who's on this afternoon? Whoever it is wll
be here shortly. Ms. M nton, too? Carol Mnton, and also
Geoff Griffis is our newest menber.

The copies of today's hearing agenda are

avail able to you. They are located to ny left near the door.

Al | persons planning to testify weither in favor or in
opposition are to fill out two witness cards. These cards are
| ocated on each end of the table in front of us. Upon coni ng

forward to speak to the Board, please give both cards to the
reporter, who is sitting to ny right.

The order of procedure for special exception and
vari ances is one, statenent of wi tnesses of the applicant; two,
governnment reports including Ofice of Planning Departnent,
Public Records, et cetera; three, report of the advisory
nei ghbor hood comm ssion; four, parties and persons in support;
five, parties and persons in opposition; six, closing remarks
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by the applicant.

Cross exam nation of wtnesses is pernmtted by
the applicant or parties. The ANC within which the party is
| ocated is automatically a party in the case. The record wll
be closed at the conclusion of each case except for any
materials specifically requested by the Board, and staff wll
specify at the end of the hearing exactly what is expected.

The Sunshine Act requires that the public hearing
in each case be held in the open before the public. The Board
may, consistent with its rules of procedure and the Sunshine
Act, enter executive session during or after the public hearing
on a case for purposes of reviewing the record or deliberating
on the case.

Deci sions of the Board on these contested cases
nmust be based exclusively on the public record. So the Board
may prevent the contrary, the Board requests that persons
present not engage nenbers of the Board in conversation
Pl ease turn off all beepers and cell phones at this time so as
not to disrupt the proceedings, or put them on vibrator

The Board will make every effort to conclude the
public hearing as near as possible to 6:00 p.m If the
afternoon case are not conpleted by 6:00 p.m, the Board wll
assess whether it can conplete the pending case or cases
remai ni ng on the agenda.

At this tinme, the Board wll now consider any
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prelimnary matters. Prelimnary matters are those which
relate to whether a case will or should be heard today such as
request for postponenment, continuance or wthdrawal, whether

proper and adequate notice of the hearing has been given.

W are now prepared to go forward with the case

t oday. If you believe that the Board should not proceed, now
is the time to raise such a matter. Are there any prelimnary
matters?

Al right, does the staff have any prelimnary
matters?

MS. BAILEY: Yes, we do, Madanme Chair. It has to
do with the application of Alliance Francaise. The application
nunber is 16631. That application is not ready to go forward
this afternoon, Madame Chair, and the staff is requesting that
it be postponed to October 30 of this year.

CHAI RPERSON REID: Okay. | have no problem Any
di scussion regarding that particular? Al right, then | nove
that the application of Alliance Francaise, 16631, be continued
until October 30, the year 2001.

COW SSI ONER M TTEN:  Second.

CHAI RPERSON REID:  All in favor?

(Chorus of ayes.)

CHAI RPERSON REI D:  Opposed?

MS. BAILEY: Staff will record the vote as five
to zero to reschedul e the application to October 30.
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CHAI RPERSON REID:  All right.

MS. BAI LEY: The first case of the afternoon is
Application No. 16715 of John E. Kern, pursuant to 11 DCMR
3103.2 for a variance from the side vyard provisions under
Section 405 to allow the construction of a detached single
famly dwelling in an R1-B District at prem ses 2318 Nebraska
Avenue, N. W, Square 1412, Lot 64.

Al'l those wi shing, please stand, sir. Raise your
ri ght hand. Do you swear that the information that you'll be
giving today will be the truth? Hease say | do. Thank you,
and pl ease have a seat at the table.

Members of the Board, the application has
submtted a statement, and that was put in front of you. Al l
posting requirements have been net. There is a report fromthe
Ofice of Planning and also from the Departnent of Interior.
There are no requests for party status, and the case is ready
to go forward.

CHAI RPERSON REID:  All right.

MR.  KERN: Madame Chairman and nenbers of the
Board, ny name is John Kern, owner of Lot 64, Square 1412,
| ocated at 2318 Nebraska Avenue, N W | appear before you
today to request a side yard area variance for the purpose of
constructing an owner occupied single fam |y residence.

I'"'m a former 15-year resident of the Nebraska
Avenue lot that |'m proposing to build this residence. I
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currently live at 5208 Wssionming Road in Bethesda, and |'ve
gotten religion. [|'mhoping to nove back into the District.

Wth your pernission, Mdane Chairman, 1'd like
to proceed by referring to the information in the statenent |
have placed before you. While the information being referred
to is also contained in the BZA file, | have sunmarized the
information in my statenent for ease of presentation. I
thought it mght be a little confusing with all the papers
flying around, trying to get to the appropriate one.

CHAI RPERSON REI D:  Thank you, we appreciate that.
Just one second please, sir. Is there anyone here who is
testifying in this particular case? Al right, M. Kern, you
can expedite your case. W don't have anyone in opposition or
anyone else to testify today. So, give us the salient points,

and let's see if we can dispose of this fairly quickly.

MR. KERN:  Okay. I"d like to begin by referring
to the attachnent to nmy statenent. Attachnent 1 shows the
| ocation of the property. It's a little block of Nebraska

Avenue that no one ever can seem to find, but it's a little
extension off MArthur Boulevard in the Palisades.

At t achnent 2 contains photos of the lot.
Attachnment 3 shows the odd shape of the |ot. Attachnment 4
cont ai ns photos showi ng the predom nant architectural character
of the neighborhood. Attachnment 5 shows in the environs, and
Attachnent 6 shows the footprint of the proposed house and the
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extent of the area variance bei ng requested.

The existing property is an R-1-B uninproved
residential building |ot. Under Section 405, the side yard
setback requirenent is eight feet. Due to the odd shape of the
lot, strict application of the eight feet side yard setback
woul d require the design of a trapezoidal shaped house, which
woul d essentially increase the cost of construction and would
be out of character wth predomnant architecture of the
nei ghbor hood, where nearly all lots are rectangular and
conducive to siting of traditional honmes. |In fact, none of the
exi sting houses on the block could be sited on Lot 64 without a
si de yard vari ance.

In order to build a nore traditional hone on the
lot, an area of variance is requested for the reduction of the
side yard setback fromeight feet to four feet on the southwest
property |ine. Pl ease refer to Attachment 6, which shows the
footprint of the house and also the area where for the side
yard vari ance.

The lot borders a narrow parcel of public space
and a public street. This can be noted on Attachment 5. The
narrow parcel of land is owned by the National Park Service,
and it's isolated by a public street that connects Nebraska
Avenue with Sharier Place. This open park land is not open to
residential devel opment.

Granting the variance is not inconsistent with
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the general intent or purpose of the zoning regul ations since
it will not affect the zoning setback requirenents between the
adjoining single famly property owners and the proposed new
resi dence. In addition, it will allow for the construction of
a traditional residence, in keeping with the character of the
nei ghbor hood. It will not encroach on public space or have an
adverse effect on the nei ghborhood.

In addition, the developnent of the |lot would
help to reduce, if not elimnate, the illegal dunping on the
adj acent Park Service open space that continues to be a concern
of the neighborhood. Accordingly, granting the variance wll
not be a detriment to the public good.

Al'l of the adjoining residential property owners
and other residential property owners within [ine of sight of
the I ot have signed a statenment indicating no objection to the
requested vari ance. On April 4, 2001, the ANC voted six to
zero in favor of the variance, and the D.C. Ofice of Planning
has recommended approval in their letter of June 5, 2001.

The National Park Service, in their letter dated
June 11, 2001, stated no objection to the requested variance,
with assurances from nme regarding the protection of a large
maple tree, the use of none intrusive colors and finishes on
the house, and limting access to the property from Nebraska
Avenue only.

I have stated these assurances to the National
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Park Service in my letter to the BZA dated June 4, 2001.
Copies of these letters and statenments are all contained in the
BZA file.

In view of the lack of opposition and the
consi stency of my request with the intent and purpose of the
zoning regulations, | respectfully ask that the Board approve
the area variance fromeight feet to four feet on the southwest
property |line of Lot 64, Square 1412.

That concludes ny statenent, Madane Chairnman, and
['"ll be pleased to answer any questions you or any menbers of
the Board may have.

CHAI RPERSON REI D Okay, thank you very nuch.
Board menbers, questions? M. Giffis?

MEMBER GRI FFI S: Yes, a sinple question. You
just nentioned the Park Service, and according to the letter
here, that they have -- they're assuming that their conditions
woul d be part of anything granted from the BZA The second
poi nt you made was the finishes. They're actually quoting you
and | think it's straight from your description of the
properties, red brick exterior walls.

MR. KERN: Yes.

MEMBER GRI FFI'S: And that still stands?

MR. KERN: That still stands, absolutely.

MEMBER GRI FFI'S:  Ckay.

MR. KERN: Yes.
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MEMBER GRI FFI S: The other, maybe a snmall aside
but there was talk of how a contenporary architecture mght fit
within the site, although that my not fit wthin the
conpr ehensi ve pl an. I didn't know, were plans of that nature

part of the file?

MR.  KERN: Yes, sir. | didn't submit those
pl ans.

MEMBER GRI FFI' S:  Ckay, you have.

MR. KERN: | didn't want to scare everyone with
t hem It was pretty, | think |I talked to M. Maxine Brown
Roberts about those plans. She saw themas well. M neighbors

weren't too happy.

MEMBER GRIFFI'S:  No, | can imagi ne not.

MR. KERN: I know all of them on the block, and
they were pleased to see that it wasn't going to be
cont enporary. This is not a large house, a three-bedroom
house.

MEMBER GRI FFI'S: Yes, and | reviewed the plans on
the original, and it |ooks appropriate, first of all, for the
bl ock. I also think, based on the statenents in the file that
were given, in terns of the problem with no eyes on that

portion of the park and that it actually, as you stated and

also in the file, was a dumping ground and other illega
activity was alluded to. I tend to strongly agree that an
occupi ed house on that corner will create its own policing of
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that area and actually be a fairly positive addition to that
bl ock.

That's all | have, Madanme Chair.

VI CE CHAlI RPERSON RENSHAW  Madane Chair? | would
like to ask if you have worked out any kind of a construction
agreenent with the Advisory Nei ghborhood Commi ssion which is in
support of your application?

MR. KERN: In what regard?

VI CE CHAI RPERSON RENSHAW In what regard, the
agreenent on the hours, the truck routes, whether you are,
because your honme would take between six and nine nonths, is
that correct?

MR KERN: | would estinate that's correct, yes.

VI CE CHAI RPERSON RENSHAW And many tines, the
ANC s woul d request that the devel oper keep the licenses, the
license nunmbers of the truckers who are going to be working on
site. Have you worked out any kind of an agreenent with the
ANC?

MR. KERN: That wasn't an issue when | was before
t he ANC. I'"d be happy to do that if they would so request. I
think that given where the lot is, and it's down on |ike al nost
a dead-end street, with a street cut-through that goes through
Nebraska to Sharier Place, it really doesn't disturb any of the
parki ng of the current residents.

VI CE CHAI RPERSON RENSHAW But this goes --
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MR KERN:. O a barrier to work down there.

VI CE CHAI RPERSON RENSHAW This goes up to
McArt hur Boul evard?

MR. KERN: Yes.

VI CE CHAlI RPERSON RENSHAW And there has been
quite an issue about truck traffic on MArthur Boul evard,
speedi ng of trucks, dirt spewing fromtrucks, and it has been a
bui |l di ng i ssue.

MR.  KERN: Yes, that has to do wth the
devel opnent of Georgetown University.

VI CE CHAI RPERSON RENSHAW It is also wth
private residences in the area.

MR KERN. Oh, | didn't realize that.

VI CE CHAI RPERSON RENSHAW Yes. It's not just

Wit h Geor get own.

CHAI RPERSON REI D: Vell, you know, just let me
jump in here for a mnute. Wth regard to that construction
plan, that cones up a lot, M. Renshaw, and | know that's

something that's near and dear to your heart, but invariably
when it does cone up, the issue is raised about, and | think we
need to get this clarified once and for all because just |ast
week, renmenber they had that contentious little tete-a-tete
goi ng back and forth about this issue? M. Sansone, do we have
regul ations within the l|icensing procedures that are adequate
enough to address this whole issue regarding the construction
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plan, as far as the hours and allowi ng of the trucks. W keep
goi ng back and forth with this. Can we just kind of lay this
to bed once and for all?

M5. SANSONE: Madane Chair, there are regulations
within the construction code and other matters regulated by
DCRA about the types of problems that these construction
agreenents attenpt to address. |I'mnot sure all the paraneters
woul d be covered. For exanple, the idea of a contact person or
hotline that the Board sonetines requires, but things |ike the
hours that they can operate and things |ike making dust and
you know, excess noise, there are regulations that regulate
that, and | would be happy to try to pull them together for the
Board, you know, provide themto you at the next neeting.

CHAI RPERSON REI Dt One thing, M. Renshaw. I
think that would be great for us to have that, but also, ny
ot her question is, if, in fact, the applicant goes for the ANC
proper for that particular area and the ANC does not require or
request that from us, how do we handle that? | mean, then a
Board member will cone and say well, has your ANC requested it.

If the ANC has not done that, then do we or is it appropriate
for us then to say well, perhaps you should get that, and they
have to go back to the ANC and they have to have a full neeting
and all that in order to get one, or how do we handle it?

M5. SANSONE: Madanme Chair, | would suggest that
it's probably, you know, to sone extent whether the Board feels
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this is going to be a significant problem in the project at
hand. If the ANC has not requested it and they're not present
at this nmeeting, it does seem kind of burdensome to both the
applicant and probably, if the ANC did not perceive it to be an
issue or matter of concern, you know, then we're also sort of
forcing the ANC to take another look at it or asking them to.
So, it does seemto interject sonme delay or extra work in the
process.

Possibly the applicant could just indicate what
he intends his construction nanagenent practices to be, and
maybe that would satisfy the Board's concerns about us
controlling noise, hours, complaints, handling that sort of
t hi ng.

COWM SSI ONER M TTEN: Madanme Chair, | think that
while there may be concerns related to construction managenent
and so on, | think the only conditions that are appropriate for
the Board to inpose are those that arise from what are
perceived adverse conditions related to the relief that's being
sought, and | don't see things related to construction
management as arising out of a side yard variance. So, | think
that's really what we have to |ook to for guidance in deciding
whi ch conditions are appropriate.

CHAI RPERSON REI D: Okay, Ms. Mnter. M s.
Renshaw?

VI CE CHAI RPERSON RENSHAW  Well, | just want to
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state that the Chair of ANC 3D is a nenber of the Ward 3
traffic policy conmittee which has just been set up by the
mayor. It's a pilot initiative because of the problens in Ward
3. We have had our first neeting, and uppernost on the agenda
was discussion of truck traffic and certainly the ANC 3-D area
has had a nunber of conpl aints.

I think since the applicant is willing to propose
a construction agreenent, just laying out and having on file
with the ANC how he is going to manage his construction would
be very, very helpful in case, just in case, there are calls to
the ANC in conplaint. You never know. It's helpful to have in
the ANC records attached to your file the hours of operation
and how a conplaint mght be handl ed, how you are reached, or
if you have a construction foreman, and that it's going to be
six to nine nonths, and exactly how you night prescribe
handling the idling of trucks and washing up around your
property.

It's as sinmple as that, just filing something
with the ANC, and it doesn't have to have a special neeting
because the ANC has already passed on this. It's the sane
docunent that you can share, or you can file it with us and
al so share it with the ANC

MR.  KERN: I have no problem with that. I
submitted a simlar thing to the Ofice of Planning. They were
aski ng about the hours. Basically, | think nmost of this is
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al ready covered in D.C regulations anyway about the hours of
operation and nmintaining a clean construction site, putting
gravel down so you're not tracking nud out into the street. I
mean, it's all there, but if you think this is inportant to do.
This is not a major project, to build one house on a dead-end
street basically. I'mvery sensitive to the issue.

VI CE CHAI RPERSON RENSHAW And we hope that
that's the case, that it's not a big deal, but it's just very
good planning to have on file with an agency, and advisory
nei ghbor hood commi ssi on t hat has over si ght in your
nei ghbor hood, just exactly how you're going to operate your
construction site.

CHAI RPERSON REI Dt I will agree that there are
i nstances where there is a mmjor construction going on where
you really do need to have a little bit nmore insight as to
what's going on, but not in any way to trivialize your concern,
M. Renshaw, | think that the applicant has heard you, and
while it may not be a condition of this board, this body, one
menber is concerned. You may want to address, and it may be
very well taken care of with the subm ssion that you gave to
Ofice of Planning, the sanme type of thing that you nay also
want to give to the ANC This is not a condition or not a
requi renent, you understand.

MR. KERN. Right.

CHAI RPERSON REID: It is sonething that you could
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do just based on your own volition if in fact you feel that |
guess better conmunity relations or whatever that mght be.
For you to do it is not a requirenment or a condition.

MR. KERN: Well, I'd be pleased to do that.

CHAlI RPERSON REI D:  Okay

MR.  KERN: I'm a long term resident of that
bl ock. | know all the people and they know ne.

CHAI RPERSON REI D:  Okay.

MR. KERN: [It's just not going to be a problem

CHAI RPERSON REI D Ckay, all right. Thank you
very rmuch. Any other questions, Board nenbers?

MEMBER HI NTON: I  have one question, Madane
Chair.

CHAI RPERSON REI D:  Okay.

MEMBER HI NTON: The letter fromthe National Park
Service has four conditions. Have you seen that letter?

MR. KERN: Yes, a precondition, | believe.

MEMBER HI NTON: One of the conditions tal ks about
a tree protection plan which you've commtted to prepare.

MR. KERN: Right.

MEMBER HI NTON: Wuld it be possible to prepare
this for this Board's records so that we can see where the tree
is and the area that you're going to mark out as tree
protection area?

MR.  KERN: They're concerned about one tree on
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the property which is kind of a neighborhood asset, and 1've
been babying that tree for years. As a matter of fact, | just
had an arborist cone out. W deep fed it this spring. It's a
| arge maple tree which is about 90 percent on ny property and
about ten percent on the Park Service. I think everyone has
| ooked at that and said boy, | hope that tree doesn't cone
down, and | have no intention of taking that tree down and have
every intention of protecting to the full extent.

What | was planning on doing when | told the Park
Service, and they were happy with that, is | would border off
that area to avoid any construction equi pment or any kind of
materials being stored in the root drip line of that tree. The
actual house is outside of the drip line of the tree anyway.
So, we've got plenty of roomto work, given again the dead-end
nature of the street that we're working on basically.

MEMBER HI NTON: Great, but that's a plan that |
think should be in our record, a plan that shows where the tree
is and the area that you're going to cordon off that no one
will be able to store anything or walk under or nove equi pnent
under .

The architectural plans also concern nme. They're
pretty prelimnary in mture as far as dinmensions and things
which they don't have any of, and they don't nake any nention
of what the exterior materials are. I think that's sonething
that really should be added to the drawings that are in our

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

21

records.

MR, KERN: Well, that information was in the
letter | submitted to the Park Service. There's no requirenent
that I knew of about materials for area of the variance. The
house is going to be brick, and it's going to have a slate roof
and copper gutters and white w ndows.

MEMBER  HI NTON: wel |, in consideration of
granting the variance, we are considering what the Park Service
has required, and they're requiring those materials. So, |
think it's inportant to have those materials marked on the
pl ans that go along with your application.

MR. KERN: That information is in the record.

MEMBER HI NTON: It is not on the plans. I want
it on the plans. | don't want it in a letter.
MR.  KERN: Well, these aren't working draw ngs,

Ms. Hinton. They're just conceptual drawings in ternms of the
el evati ons. We didn't put all that stuff in there. | nean,
there's a lot of information that is not on the plans at this
poi nt . That woul d, of course, be all in the working draw ngs
when we go through the permtting process.

MEMBER HI NTON: Okay. Well, here's the problem

that people don't seem to understand. Norrmal ly, the way you
get here is you file a building pernmit that has all the
conpl ete i nformation on your dr awi ngs. The Zoni ng

Admi nistrator, when they review it, they see that you need

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

22

zoning action, and it's sent here. W get those draw ngs that
are pretty far al ong.

Wien people do this self-certification, they
don't always prepare the full detailed draw ngs. That doesn't
nmean we don't need them If you look at our zoning regs, we
require site plans, building plans, elevation plans. They're
to be final, detailed plans in order for us to decide whether
the house that you' re planning to build and your need for the
variance is justified or not.

Once we grant a variance, it's not a variance for
you to go and build whatever the heck you want and take those
four feet. It's a variance to build the exact house that
you' ve shown us. So, these are not conceptual plans once we
approve them This is the house that you build.

MR. KERN: Right.

MEMBER HI NTON: So, | want nore detail on these
pl ans before we approve it. | don't want it to cone in the
formof a letter fromthe Park Service saying what you said you
were going to build. It needs to conme from you to this Board
as a conmtnment of what you're going to build.

MR KERN. Well, | nean, |'d have to go back and
have the architect put that information on the plans then if
that's what you're requiring, but it wasn't my understanding,
| ooking at the restrictions on applying for the area of
variance that it required that kind of detail. It just say
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sufficient detail to el evations.

CHAI RPERSON  REI D: Sometimes, M. Kern, when
people self-certify, that happens because that is one of the
risk that you take when you self-certify, that you may run into
just some areas that need nore explanation or there's
addi ti onal subm ssions or whatever that you may need. In this
i nstance, that's what's | acking.

MR. KERN: Okay, so what you're asking and the
Board is asking for details to be placed on the draw ngs and

subm tted?

MEMBER HI NTON: The materials, right. There
shoul d be labels listed on there what those materials will be,
right. And then you need to provide a separate plan that's
going to be -- you can call it your tree preservation plan,

that shows the location of the tree and that shows this
cordoning off area that you're going to nmake that's going to
keep everything out from under the drip line of the tree to
protect those roots.

CHAlI RPERSON REI D  Okay.

MR. KERN: Ckay, | can provide that.

MEMBER HI NTON: See, without the plan, let's just
say that you didn't cordon off the area. If the zoning
i nspector goes out and wants to see if you're conplying with
these conditions, there's nothing for him or her to |ook at.
There's no plan that shows what area you prom sed to cordon off
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or even what tree it is. So, we have to nmke sure we have a
conplete record that is clear with all the conditions that
we're putting on so that sonebody can go out and make sure that
you' re doi ng what you commtted to do.

MR. KERN: Fine. Should that be subnmitted to the
BZA in the formof a letter or actual --

MEMBER HI NTON: Well, it should be a site plan
so it's going to be --

MR. KERN: A site plan.

MEMBER HI NTON: I think you can use this plan
that you have, which you call -- | don't know what you call it,
this plan?

MR. KERN: Right.

MEMBER HI NTON: If you show the location of the

tree and --

CHAI RPERSON REID:  Sorry, say exhibit number.

MEMBER HI NTON: It's Exhibit No. 7, page one.

MR. KERN: That's the original plans, okay,
right.

MEMBER HI NTON: And if you show the tree and then
show the area that you're going to cordon off. Then you can

use these same draw ngs --
MR. KERN: To describe the finishes.
MEMBER HI NTON: Pages five and six have the
el evations.
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MR. KERN: Right.

MEMBER HI NTON: If you just nmake |abels of what
those materials will be with little arrows.

MR. KERN: Ckay.

MEMBER HI NTON: It's even sonething that vyou
could do. | don't think this requires sort of, you know, going
back to your architect.

MR. KERN: Ri ght . Yes, that's sinple enough to
do. As | say, I'mreally conmtted to that.

CHAI RPERSON REI Dt Do you know that? | npean, if
you know it, can't he just put it on there?

MR KERN:. | could do that, too.

CHAI RPERSON REID: Yes, just do it. Just put it
on there.

MR. KERN: | know exactly where the tree is.

CHAI RPERSON REI D:  Okay.

MEMBER HI NTON: That would be great if we could
amend the exhibit at this point, and then it would be in the
record.

CHAI RPERSON REI D: Well, why don't you sit back
down, and then if you're done, then we can go to the next while
we are going through the various segnents.

VI CE CHAI RPERSON RENSHAW | have a questions for
M. Kerns, just to ask, did you fill out the calculation sheet
that's supposedly on the back side of the self cert forne
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MR. KERN: Cal cul ation?

VI CE CHAI RPERSON RENSHAW VWi ch has your |ot
requi renent? Do we have a sanple to show hinf?

CHAI RPERSON REID:  You nean the conp sheet?

VI CE CHAI RPERSON RENSHAW Yes. It |ooks like
this. 1t looks like that.

MR. KERN: No, | haven't seen that.

VI CE CHAI RPERSON RENSHAW Because that's a
requirenent that all certification forms nust be conpletely
filled out, and that's a requirenment. So, you have to --

MR. KERN: That wasn't one of the forms that was
given to nme to fill out.

CHAI RPERSON  REI D: You weren't given that?
Because you know, this is sonmething new, isn't it?

VI CE CHAlI RPERSON RENSHAW This was on the --

CHAI RPERSON REID: And all of them aren't -- you
know, | see this sonetines. This is sonmething new then. e
see it sonetines. Sometinmes we don't. I don't know in what

i nstances they are --
VI CE CHAI RPERSON RENSHAW All of the cases that
we hear have this filled out, and so he would have to do that.

CHAI RPERSON REID: | haven't -- this is sonething

VI CE CHAI RPERSON RENSHAW That was in this.

CHAI RPERSON REI D: Yes, this is not sonething
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that -- just recently started having to do that, but this is
somet hing that he can do. That's not -- it's basically -- can
he see the forn? Do you have one, M. Kern?

MR. KERN: No. That formwas not --

CHAlI RPERSON REID: Okay, let's give hima copy of
this. What we could do is have you to fill it out.

VI CE CHAlI RPERSON RENSHAW And put it in your

file.
CHAI RPERSON REID: Wth the file. W'IIl give you
-- just look at it, and then we'll give you a fresh copy of it.
COW SSI ONER M TTEN.  You know, just to be clear,
I think this is really -- there's the front page is what's
signed, and then this says side two. So, | think this is

really just the back of that form

CHAI RPERSON REID: It is.

COW SSI ONER M TTEN:  Ch, okay.

CHAI RPERSON REI Dt But the point I'm making is
that that back side is sonething new. That wasn't always on
t here. This is something that just recently becane attached.
You know what, it very well may be -- | would not be surprised
if all of the forms don't have it on the back.

MS. SANSONE: Madame Chair?

CHAI RPERSON REI D:  Yes.

M5. SANSONE: That is correct. The requirenent
of having the applicants fill out the conputation sheet just
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Nyarku trying to upgrade our fornms.
CHAlI RPERSON REI D:  Ch, okay.
MS. SANSONE: So, it is a fairly new requirenent.

CHAI RPERSON REI D: Okay, and that is ours, isn't

MS. SANSONE: That's correct, yes.

CHAI RPERSON REID: Ckay. All right. So, can we

pl ease give him a fresh copy and allow him to do that today,

pl ease?

COW SSI ONER M TTEN: Well, you know, just in

fairness to M. Kern, he filed before the BZA on the second of

Mar ch.

CHAI RPERSON REI D: VWien did it go into effect?

VWhat date was that? Was that before March?

MS. SANSONE: Madanme Chair, that | don't know. |

know it was a result of M. Nyarku's work on this.

was sonet hi ng

board until -

CHAI RPERSON REI D M. Hart, do you know if this

-- wait a mnute. M. Nyarku didn't come on

- | don't think that this particular applicant

woul d be affected by that because M. Nyarku did not conme on

board until after March, was he?

cane.

(202) 234-4433

MR. HART: He woul d probably be before M. Nyarku

CHAI RPERSON REI D: He is grandfat hered.

MR. HART: Yes.
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CHAI RPERSON REI Dt Ckay. Al right, M. Kern,
that's somet hi ng t hat doesn' t af f ect you. You're
gr andf at her ed.

MR. KERN: Thank you very nuch.

VI CE CHAlI RPERSON RENSHAW  However, if you'd like
to fill it out, we won't stop you.

CHAI RPERSON REID: Okay. Now, while you're doing

that, if there aren't any further questions, we'll nobve now to
government reports. We'll start with Ofice of Planning.
Again, we have read -- let's see the Ofice of Planning report.

W have read the Ofice of Planning report, so if
you wanted to just basically give us highlights.

MS. BROWN- ROBERTS: Ckay. Good afternoon, Madane
Chai rman and nenbers of the Board. My nane is Maxine Brown-
Roberts from the O fice of Planning. Section 3103.2 outlines
the standards for approving the area of variance.

CHAI RPERSON REI Dt Wait a minute, one thing.
think we need a waiver here.

MS. BROWN- ROBERTS:  No.

CHAI RPERSON REI D: June 5?

M5. BROWN- ROBERTS: For the report?

CHAI RPERSON REI D:  Yes.

M5. BROWN- ROBERTS: No, it cane in on tine.

CHAI RPERSON REI D: Okay. Al right. Go ahead,
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sorry.

MS. BROWN- ROBERTS: Ckay. The property is unique
due to its irregular shape with a width of approximtely 69
feet in front and 22 feet in the rear and a |lot area of 4,543
square feet. This is unlike nost of the other lots along the
western side of Nebraska Avenue which are generally rectangul ar
in shape and have an area 50 feet wide and 100 feet in length
for a lot area of approximately 5,000 square feet.

Due to the irregular shape and the 15-foot
building restriction line along the front of the property,
applicant is wunable to build a house that neets all the
requi renents of the zoning regulation and be consistent wth
the predom nant architecture of the neighborhood. [|f the house
were to neet all the setback requirements and be conplenentary
to the nei ghborhood, the resulting house would be nuch snaller.

The applicant would suffer undue hardship if he were to build
a smaller traditional house that does not neet the needs of his
famly or a contenporary architectural design that could be
nore costly.

The reduction in the required side yard is
adj acent to open public space that wll not be devel oped.
Therefore, the reduction of the side yard would not have an
i mpact on any adj acent residence. Developnment of this lot will
enhance the neighborhood, as it wll help to curtail illega
dunmpi ng and other illegal activities that the undevel oped site
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now attracts. The variance request wll therefore not cause
any substantial detriment to the public good.

The proposed variance to allow a reduction in
side yard setback will not dimnish the intent, purpose, «a
integrity of the zoning regulations and map, as the intent of
the setback requirenent is to provide adequate light and air
bet ween houses. In this case, the reduction is to the side
yard, which is adjacent to public parking right of way, and
therefore wll not infringe on the light and air for adjacent
resi dences.

The O fice of Planning recommends that the Board
approve the requested variance and supports the recomendation
of conditions of the National Park Service. Thank you, Madane
Chai r man.

CHAI RPERSON REI D Thank you. Questions, Board
menbers? | have just one quick question. In regard to the
practical difficulty, you're basically stating that while the
property is unique, that the practical difficult is that the
house woul d have to be smaller and that it could not fit within
the architectural integrity of that particular neighborhood?
Is that our understanding, or would it have to be -- okay, this
is two questions. Wuld it have to be contenporary in order to
be -- it couldn't be smaller in sonme other kind of
architectural design that would fit into the nei ghborhood?

M5. BROWN- ROBERTS: Yes, it could be smaller for
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simlar architecture, but | think what would happen is that
they applicant has «certain desires for his famly, and
therefore that woul d not accompdate him

MR.  KERN: Could I just interject one thing
t here? None of the houses on the block would fit on that |ot
without a side yard setback, and those houses aren't |I|arge
houses. The one |'m building is not a large house. It's a
t hr ee- bedr oom house.

CHAlI RPERSON REI D: How many square feet?

MR.  KERN: The footprint, | nean, total size of
the house would be about 3,000 square feet. The footprint is
1600 --let's see, they've got that here sonewhere. Under the

40 percent rule, they allowed the footprint would be 1,817, and
we're talking here 1, 628. So, we're under the 40 percent of
| ot occupancy in terms of the footprint of the house.

MEMBER HI NTON: I think the question was just
square footage.

MR.  KERN: The square footage of the house is
just over 3,000 square feet, about 3200 square feet. Most of
the houses in that block, and a |ot have been expanded and
added onto. The original citizens' houses in those bl ocks were
probably around 1500, 2,000 square feet, but even those houses
woul dn't fit on that lot without a side yard vari ance.

CHAI RPERSON REI D:  They're what size?

MR. KERN: Well, it would depend on what they
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have an how you count the basenents. Sone people have opened
up their third floors to rooms and that sort of thing, but
basically, the two-story center hall colonial houses, finished
face on floor one, floor two, about 1500 square feet.

CHAI RPERSON REID: Wit a ninute. You' re saying
that most of the houses are about 1500 square feet?

MR. KERN: I'm saying when they were built back
in the 40's and 50's.

CHAI RPERSON REI D: The square footage or the
footprint?

MR. KERN: The square footage of the house, but
nost of these houses have been added onto, and they've finished
their basenments and they've opened up the attics. So, what |'m
tal king about is the original two |evels.

CHAI RPERSON REI D:  The base house.

MR.  KERN: Yes, without any inprovenents to the
basement or the attic spaces. So, the house is well within the
scal e of the nei ghborhood.

CHAI RPERSON REI D: So, what would be the | argest
size house that you could build and still be wthin the
exi sting zoning regul ations of that district?

MR. KERN: Well, it could be about 4500 square
feet. You could go up with it. See, | have sonme plans that
wer e devel oped back in 1990 for that lot, and | nean, it scared
me when | got looking at it, and | knew that ny neighbors
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wouldn't like it. Ms. Roberts has seen it, but you could do
that wi thout any variance at all, but it just wouldn't fit in
t he nei ghbor hood.

CHAI RPERSON REI D: | under st and.

MR. KERN: Pl us, it would tower, and you could
pr obably
-- the Park Service, |I'm sure, wouldn't like it. O course,
they couldn't do anything about it because | wasn't asking for
a variance, but it would --

CHAI RPERSON REI D Aesthetically, it would be
like a distortion?

MR. KERN: Aesthetically, it just doesn't belong
t here.

CHAI RPERSON REI D I was just wondering because
where | was getting was that your practical difficult that you
were asserting was the fact that you couldn't build a bigger
house and that, you know -- | said your practical difficulty at
first seemed to ne that you were just saying that you wanted to
build a larger house and that because you wanted to, you know,
provide certain anenities for your famly, and that was not, in
my opinion, a concrete enough practical difficulty. So, this
is why | wanted to find out nore about where your thinking was
in terms of your variance

MR.  KERN: Actually, my house is, the one |'m
proposing is doing snaller than what could be built wthout a
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vari ance.

CHAI RPERSON REI D: | under st and.

MR. KERN: Yes.

CHAI RPERSON REI D:  Thank you.

MEMBER GRI FFI S: Madane Chair?

CHAI RPERSON REI D:  Yes.

MEMBER GRIFFI'S: Just a conment on that, it seens
to ne, looking at basically the footprint plan, that what is
bei ng asked for in terns of the side yard variance is, in order
to bring the architecture and design of this house into one,
the consistency of the architecture on the block, but also,
that would then fit into the conprehensive plan for the area.
What |I'm seeing in this side yard is the undulation of the
facade, which is one of the uniquenesses of this |ot.

Being a corner lot, it will actually two primary
facades as opposed to the other houses that march up, which can
be, as you say, the colonial. There are sone photographs in
there, fairly traditional, but one primary facade here, is what
I think is an excellent direction that it's taking, is creating
two primary facades that actually then have to be animated.
That's where |'m seeing the need for cutting into the side
yard, rather than building the entire building footprint out.
As you say, you could mexim ze, you could go up higher.

You could stay within the |lot occupancy and do a
| arger house, the point being is trying to fit wthin the
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architectural fabric and the conprehensive plan and within a
very uni que corner |ot.

CHAlI RPERSON REI D:  Thank you, M. Griffis.

MEMBER HI NTON: One of the things that 1'm
| ooking at is instead of a front covered porch, which can't be
in a building restriction line, if you had sort of a front
stoop without a cover, the whole house could nove up closer to
that building restriction line, and I don't think that any part

of it as shown would then project beyond your side yard, and

you woul dn't need a variance. |Is that --

MR.  KERN: I don't think that's the case. I
t hi nk when you nobve the house forward, you still have a side
yard variance problem with -- now, you don't need it for the
chi mey.

MEMBER HI NTON: Ri ght, you don't need it for the
chimey, and | think the rest of it, it would just about fit in
t here.

MEMBER GRI FFI S: Are you suggesting that he
woul dn't have a front porch and steps, or he just not cover it?

MEMBER HI NTON:  Not cover it.

MEMBER CGRI FFI'S: | see.

MEMBER HI NTON:  You coul d have any sort of patio,
| andi ng, anything out there, and that can be in the building
restriction line, as far as | understand it. It just when it
has a cover on it, when it is roofed. If it has a roof, then
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it can't be. |Is that not true?
COW SSI ONER M TTEN: Can | just interject one
thought into that, which is -- that would argue against that.

If you look at attachnent five and you see sort of where the
lines are that would not require a variance and you see the
house next door, one of the things that's desirable according
to the Ward 3 plan in terns of the design guidelines is that
you maintain these facades lines. While, you know, if you nove

the house all the way up to beyond the building restriction

line, then you're well ahead of the house next door. You're
much closer to the street. So, |I'm not sure, you know, that
that's desirable. I nmean, | don't know what all the rest of

t he houses, how they |ine up.

MEMBER HI NTON: It would be good to see if we
could see the rest of the houses, because | agree with you.

MEMBER GRI FFI S: I think it can be fairly clear
if you just look at attachment four. Two things you' re shown.
One, the houses seem to be as Ms. Mtten is saying, set on a
single line. The other thing that |'m seeing is | don't see a
single house there wthout a covered entrance. So, you'd
actually be changing two aspects of the vernacular architecture
that's happeni ng on that Dbl ock.

MEMBER HI NTON: well, if you look on the top
photo, the second house in, the one that |ooks like it's down,
| don't see a covered entrance on that one.
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MEMBER GRIFFIS: It's a beige in color?

MEMBER HI NTON:  Yes.

MEMBER GRI FFI S: I think it may be obstructed
because it's behind that telephone pole, and it's a little dark
in that area.

CHAI RPERSON REID: It's hard to make out.

MEMBER GRI FFI S: You know, | think you could go
up two or three nore, you see a beige same pitch roof, and you
see a covered entrance.

MEMBER HI NTON: | see those two farther up. I
don't see one on the stone.

CHAI RPERSON REID: | think that an argunent could
be made that the vast nmjority of the houses do have a covered
porch. How about that?

MR.  KERN: One of the problenms of noving the
house forward would be off-street parking. W have the garages
under the house, and to get down into the -- the closer you get
to the street, you get too nuch of a pitch on your driveway,
and you can't get down into your garage.

MEMBER HINTON: | didn't see. Could we have the
pl ans back? | didn't see the garage. Sorry if | missed that.

There's no driveway shown on here.

MR KERN: You have to look at the front
el evati on.

MEMBER HI NTON: Okay. Norrmally we have a site
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pl an. This one?

MR.  KERN: There's a current curb cut off of
Nebraska Avenue right in front of that where the garage cones
in. You can see the photograph.

MEMBER HI NTON: It's right here, isn't it? Do
you see it? Do you see a curb cut?

MR KERN: Look on the lot, on attachnent two.
You see the curb cut of the lot, on the lot. The lot is served
by water, and | believe sewer is even in there. It was
originally going to be built when they built that devel opnent,
and it just never got built.

CHAI RPERSON REID: Oh, | see it, the curb cut.

MEMBER HI NTON:  Okay.

CHAI RPERSON REI D: Ot her questions?

COW SSI ONER M TTEN: When you get done, can we

see the plans down here because we want to see where the tree

is.

MR. KERN: | have indicated the tree on the plans
and signed and dated a fenced off area. Also on the
el evations, |'ve indicated the finishes and signed and dated

that as well.
MEMBER HI NTON: This is the tree.
CHAlI RPERSON REI D:  Ckay.
MEMBER HI NTON: M. Kern, do you intend to have
your property line surveyed before any construction begi ns?
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MR. KERN: ©Ch, yes, yes.

MEMBER HI NTON: I"m nost concerned about the
property line that's adjacent to the federal park |and.

MR. KERN: They've recently surveyed that, so
their survey markers are in the ground there now.

MEMBER  HI NTON: Okay, and wll it -- I'm
interested to know that during construction, that that 1|ine
will be evident in the field so that anyone who's working on
the house will see the edge of your property. It seenms to ne
that the Park Service has made it clear that they don't want
any access to your lot to cone fromthat side of their property

MR. KERN: Right. They were concerned -- there's
a street that was put through between Nebraska Avenue and
Sharier Place which nobody seenms to claim The City says they
didn't do it. The Park Service say they didn't put it in
there. The Park Service is concerned that | might be trying to
get access off that street into the lot, which | have no
i ntention of doing.

I think the Park Service wants to reserve the
right to close that road off and reforest that area. I think
that that's very controversial because nunmber one, the sewer
line runs down that street. I think the reason that street's
in there is probably when the sewer line was put in when that
area was first developed. Also, there was a street car stop at
the end of that street.
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From the older residents in the comunity, they
said that ever since they can renmenber, the street's been
there. In the neantine, the City has paved it twice since |I've
lived there. So, they maintain it, and not know ng, of course,
when the pavers cone, the street people cone out, they don't
know that it's not. It looks like a city street. You can see
fromthe photograph.

MEMBER HI NTON: Right, and that's why | think
it's inportant to have that property |line stake because the way
that it looks out at the site with the two streets, it would
appear to anyone who doesn't know that that entire parcel is
your property.

MR. KERN: Yes.

VEMBER HI NTON: You know, between the streets,
and that's not the case. So, | think to have that marked.

MR. KERN: Well, that's why the Park Service cane
t hrough and surveyed all that area and put their markers in.

MEMBER HI NTON: Great. Thank you.

CHAI RPERSON REI Dt Okay. Ot her questions? All
right, thank you very nuch.

MR. KERN: Madane Chairman --

CHAI RPERSON REI D: Ot her governnent reports. e
did receive a letter from the Park Service, and the letter is
signed by David Mirphy, and basically, in pertinent part, it
describes the fact that it has no objections. Let me nmake sure
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I'm saying this correctly, that there was no objection. I
don't know, but there was a concern that the building would be
devel oped in such a manner, either now or in the future, that
could be highly visible from various points of park land that
possibly degrades the aforenentioned natural setting of the
Pot omac Cor ge.

It goes on to say that the park |and adjacent to
the subject property has a portion of road built on it by no
known authority nor by any known permi ssion granted by the
Nati onal Park Service. Therefore, the Mtional Park Service
requests that this situation be noted in the record, and
recogni ze that the National Park Service, by its acts in this
case, in no way relinquishes rights to nmanage the portion of
park land in such a manner found necessary to preserve and
perpetuate the qualities of the natural forested Potomac Corge.

Such acts may range from continuing to maintain
the | andscape in the current nanner the full restoration of the
natural forested |andscape found to be necessary to assure the
nat ural appearance of the park.

Then it goes on to nake nention of the fact that
they have been assured by M. Kern that three conditions would
be in any proposal that we m ght approve. Those woul d be the
ones that are reflected in the letter that were also referred
to earlier by M. Kern regarding the large nmaple tree will be
protected and nmintained. Ms. Hinton has already requested

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

43

that that be stipulated as to how that's going to be done.

M. Kern has comritted to developing a tree
protection plan for the period during the construction of the
building, and that he is committed to preserve and maintain
this maple tree as an anenity to the neighborhood and to
maintain the tree as part of the forested cover of the Potonac
| andscape.

Two, that the exterior finishes of the proposed
building shall be red brick exterior walls and a gray slate
roof and copper gutters, thus presenting non-intrusive colors
and hue to viewers of and in the Potomac Corge.

Three, access to the property wll be from
Nebraska Avenue and that no request shall be nmade to access the
property from the street which runs through the Park Service
property, such access understood to be both for permanent
driveways and for all tenporary construction related accesses.

That's basically the salient points of M.
Murphy's letter that wll be contained in the order to be
approved, as well as -- did you already reflect on the plan the
type of materials as requested by Ms. Hinton?

MR. KERN: Yes, | did.

CHAI RPERSON REI D Okay. Then, going now to the
ANC report. ANC-3D has sent in a letter. Ms. Renshaw, do you
want to --

VI CE CHAI RPERSON RENSHAW Yes. W have a
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letter. It is Exhibit No. 19 from ANC, Advisory Neighborhood
Commi ssion 3-D. It's dated April 16, 2001, and it's signed by
the Chair, Eleanor Roberts Lew s. It states that 3-D held its
regularly scheduled monthly neeting on Wdnesday, April 4,
2001, at the Sibley Menorial Hospital's Earnst Auditorium and
a quorum was present at all tinme, and proper notice was given
of the neeting throughout the Northwest Current paper and by
posting notices in all neighborhoods ten days in advance of the
nmeeti ng.

M. Kern's application was on the agenda, and he
presented the plans for his new hone which he wi shes to build
on his lot, and he requested the variance for a side yard four
feet instead of eight feet on the southwest property |ine due
to the slope and unusual shape of the property. The Comr ssion
voted to support the application by a vote of six to zero to
zero. So, the ANC 3-D is in support of M. Kern's request for
a variance fromthe side yard setback requirenent.

The ANC asked that this decision be given the
great weight to which it is entitled by |aw.

CHAI RPERSON REID:  And signed by the chairperson?

VI CE CHAlI RPERSON RENSHAW Yes, Eleanor Roberts
Lew s.

CHAI RPERSON REI D: Okay then, ANC 3D will be
afforded the great weight to which it's entitled.

There are no other persons here in support or in
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opposition, so closing remarks, M. Kern.

MR. KERN: Well, | appreciate this opportunity to
present ny case before the Board, and |I'm hopeful that you will
be able to take action in ny favor to allow for this variance.

I think that it's going to be an asset to the comunity. As I

said, |I've been a long-termresident of that block. | know the
fol ks there. I'"'m | ooking forward to be moving back into the
District. It's a whole new era from what | can see from ny

friends, though many of them noved out of the District back in
the 70's and 80's.
So now, they're fighting all that traffic around

the beltway and trying to get back into the City. They're al

hoping to get back in, as | am I"'mreally |l ooking forward to
nmovi ng back down there. I know that I'm going to be a good
nei ghbor down there, and |I'm going to do what | said | was

going to do in terms of protecting the |andscape, the trees,
and being a good nei ghbor and during construction and so forth.
So, | appreciate the opportunity of being here
t oday.
CHAI RPERSON REID: All right. So, would you Ilike

a bench deci sion?

MR. KERN: Yes. | didn't know because there were
so many things | had to do there, but | think |I satisfied nost
of them by witing on the draw ngs. I would appreciate it if

it's possible for a bench decision and sunmary order today if
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CHAI RPERSON  REI D: Board nenbers, conme
Mot i ons, questions?

COWM SSI ONER M TTEN: I would rmake a notion,
there aren't any questions.

CHAlI RPERSON REI D:  Ckay.

46

nts?

i f

COW SSI ONER M TTEN: I nove approval of this
application by M. Kern for the side yard variance at 2318
Nebraska Avenue, incorporating the three conditions from the
Nati onal Park Service as outlined in their letter of June 11,
2001.

VI CE CHAI RPERSON RENSHAW  Second.

CHAI RPERSON REI D: Can you defend the notion?

COW SSIONER M TTEN:  Yes, |I'm sorry. The basis
for that is that | think M. Kern in the record has
denmonstrated that there is an unusual condition related to his
lot, which is a triangular configuration, and that given the
traditional nature of the architecture in the balance of the
nei ghborhood, the size of the hones, and combining with the
configuration of the lot, that the side yard variance is

necessary in order for the new dwelling to be consistent with

what with the architecture and the dwelling sizes. So,
woul d pose M. Kern a practical difficulty were he not gi
the side yard variance, and that this, with the conditions
we've inposed, there wll be no detrinmental effect to
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zoni ng ordinance and map in granting this variance.

CHAI RPERSON REI D: And there does not appear to
be any adverse inpact?

COW SSI ONER M TTEN: Well, | think any adverse
inmpact is mitigated by the conditions that the Park Service has
suggest ed.

CHAlI RPERSON  REI D: And that the Ofice of
Planning is in support of the application, as is the ANC, and
there is no opposition.

VI CE CHAI RPERSON RENSHAW  No opposition.

CHAI RPERSON REID: That's right. Al right, any
ot her comments? Al in favor?

(Chorus of ayes.)

MR. KERN.  Thank you very nuch, Madane Chair and
nmenbers of the Board.

CHAI RPERSON  REI D: Ms. Hinton -- wait one
second, M. Kern. Ws there anything else that you asked for?

MEMBER HI NTON: No, Madane Chair. Actual |y,
everything is on the drawi ngs that we had asked for.

CHAI RPERSON REID:  You're fine now?

MEMBER HI NTON:  Yes.

CHAI RPERSON REI D:  Okay, thank you.

MEMBER HI NTON: Very good. I did mke a
dimension that | should tell you about. | dinmensioned the
cordoned area from the tree for about 15 feet from the center
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of the tree.

MR. KERN: Yes, | might go a little further than
t hat .

MEMBER HI NTON: Farther is better.

MR. KERN: Thank you.

MEMBER HI NTON:  Yes, thanks.

CHAlI RPERSON REI D: Okay, thank you.

MS. BAILEY: Staff will record the vote as five
to zero to approve the application, notion nmade by Ms. Hi nton,
seconded by Ms. Renshaw. The order should contain the
conditions that are identified in the Park Service report.

MEMBER HI NTON: Excuse nme, Ms. Bailey. The
notion actually was Ms. Mtten. Did you say Mtten or Hinton?

MS. BAI LEY: Motion by Ms. Mtten, seconded by
M's. Renshaw.

MEMBER HI NTON:  Thank you.

CHAI RPERSON REI Dt Okay, |ast case? You should
have your order in about two to three weeks. Don't call. They
will call you and let you know, but you should have it fairly
qui ckly, M. Kern.

MR. KERN: Thank you very much.

VI CE CHAI RPERSON RENSHAW  We should say wel cone
back to the District.

CHAI RPERSON REI D: Okay, last case. Please call
it, Ms. Bailey.
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MS. BAILEY: Application 16718 of Richard Seltzer
and Grace Lopes, pursuant to 11 DCMR 3104.1 for a special
exception to allow an accessory apartnent in the basenment of an
existing single famly detached dwelling wunder Subsection
202.10 in an R1-B district at prem ses 6300 33rd Street, N W
The property is located in Square 2005, and it's on Lot 43.

VI CE CHAI RPERSON RENSHAW  And Madarme Chairman, |
want to say that | recused myself from the ANC nmeeting when Ms.
Lopes cane before the ANC, and the vice chair took over, Joseph
Bi shop, who signed the ANC letter. He first asked if any of
the comm ssioners had any financial or other interest in the
case, and the response was no. He asked if anyone had any
difficulty with the chair staying in the room and the answer
was no. It is recorded in the mnutes that | did recuse
nmysel f.

CHAI RPERSON REI D: Okay, thank you very nuch, Ms.
Renshaw. All right, have a seat, M. Lopes.

MS. BAILEY: Madanme Chair, can | please swear her
in before she sits down?

CHAI RPERSON REI D:  Yes.

MS. BAI LEY: Do you swear that the information
that you'll be giving today will be the truth, M. Lopes?

MS. LOPES: | do.

MS. BAILEY: Thank you. Please be seated.

CHAI RPERSON REI D: Okay, Ms. Lopes, there's no
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one here but you today, so we can assune that you don't have
any opposition to your case?

MS. LOPES: That's correct, as far as | know.

CHAI RPERSON REI D You can give us your salient
points, and we should be able to get through your case

relatively quickly. Just give us the salient points, and we'll

see.

MS. LOPES: Good afternoon. My nanme is Gace
Lopes, and |I'm one of the owners of 6300 33rd Street, the
property at issue here. Pursuant to 11 DCMR 3104.1, we're

requesting a special exception under Subsection 202.10 to allow
an accessory apartnment in our basenent. It is a single famly
house in the R 1-B District.

Essentially, it's our position that we neet the
requi renents of Subsection 202.10. | think that they're set
forth in detail in the Ofice of Planning subnission, and |
could, if appropriate, adopt the representations there and if
that wll facilitate the hearing, we don't dispute the
representations therein.

Essentially, we want to use the basenent as an
accessory apartment for my 78-year old father. DCRA provi ded
us with all of the relevant pernits. The only pernmit DCRA
woul d not provide us with was, or the only thing that the DCRA
di sal l owed was our ability to install an oven and stove in the
baserment kitchen area, because DCRA indicated that that would
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constitute an accessory apartnent within the neaning of the
regs.

So, we haven't been able to -- ny father has not
been able to cook in his apartrment, and it's a hardship for
him We'd be seeking approval.

CHAI RPERSON REI D:  Questions, Board nenbers?

Al l right, gover nment reports. Ofice of
Pl anni ng?

MR MOORE: Good afternoon. [''m John Moore of
the O fice of Planning. This application, in your spirit of

trying to nove this rapidly, this application neets and exceeds
the test under 202.10. | would |like to make one edification

On page 3, there is no such word as exzeption.
There's an E-Z as opposed to a C

VI CE CHAI RPERSON RENSHAW  Page three.

MR. MOORE: We will subnmit a corrected page.

CHAI RPERSON REI D: I'm sorry, M. Moore. We
forgot to waive the rules. | think you need a waiver for a
| ate subm ssion. I would have no problem with so waiving the

rules unless there is with any of the other Board nenbers.
Okay.

Go ahead, I'msorry. |Is it on page three?

MR. MOORE: Yes, on page three, there's a typo.
In the subtitle.

CHAI RPERSON REID: | don't have a page three.
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MR. MOORE: The application does neet the --

MEMBER HI NTON: We got a suppl enental copy of the
OP report this norning that had all the pages.

VI CE CHAI RPERSON RENSHAW  Ch, we did.

MEMBER HI NTON: The one that was in our packages
was m ssing pages two and three.

MR. MOORE: Three and four.

MEMBER HI NTON:  Three and four.

CHAlI RPERSON REI D: Okay, page three, where is it?
Oh, okay.

MR. MOORE: The third subtitle. The application
does neet the special -- no such word.

CHAI RPERSON REI D:  No problem

MR.  MOORE: If I can go to the Ofice of
Pl anni ng' s concl usi on.

CHAI RPERSON REI D:  Yes.

MR.  MOORE: I would agree with the application
submitted by M. Lopes and M. Seltzer seeking a special
exception. The Ofice of Planning is recomending that the
Board approve the application. We find the application neets
all the tests specified in 202.10 for an accessory apartnment
and will not adversely affect the neighboring property, and
it's in harnony with the general purpose and intent of the
zoni ng regul ations.

Can any of us have an apartnent and |live w thout
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being able to cook? 1'Il answer any questions you nmay have.

CHAI RPERSON REID:  That's a rhetorical question?

MR. MOORE: Rhetorical, yes.

CHAI RPERSON REID: Okay. All right, questions of
O fice of Planning?

MEMBER HI NTON: | have one question, and that is,
it seens to me what this case is about is DCRA wll allow
everything that otherwise would make an accessory apartnent
except the stove because they feel |like once you have -- the
stove is what nakes it an accessory apartment?

VI CE CHAI RPERSON RENSHAW  Yes.

MEMBER HI NTON: So, | guess | think that's
sonething that the Board needs to look at as far as the zoning
regs because it just seems to nme that it's not quite that
si mpl e. If DCRA goes ahead and allows all of these other
things and then for sone reason, the Board would say no, it's
still an accessory apartnent, ad the person could easily put
in a toaster oven and a nicrowave and have an apartnent. So,
it just seens that it's sonmething that we should | ook at, the

bi gger issue, not this particul ar case.

MR.  MOORE: If I may comment on that, | sort of
took the same position. | nean, why did you approve everything
el se but you left out the stove and the oven. |, in that case,

volunteered to take it to the fire departnent to see if they

had any particular slant on this. As you see in the report,
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the fire departnent says we don't have a problem with it, as
I ong as they've got the proper extinguisher in the apartment.

MEMBER HI NTON: My issue was nmore with the DCRA
and that at what point do you decide that you're actually
approvi ng an accessory apartment?

MEMBER GRI FFI S: Well, | think that's what, if
' m understandi ng you correctly, | think it is the point where
you put a separate kitchen and bath into an area, be it the
basenent . I nean, by definition in zoning, a conplete
apartnment unit contained within a single fam |y detached house,

it has kitchen and bath facilities separate from the principal

dwel ling, and they have a separate entrance. So, | think
that's probably what he's -- otherwise, it's a finished
basenent .

MEMBER HI NTON: Well, but my point is the stove,
it does not a kitchen nake. Kitchen is bigger than just a
stove. Do you understand what |'m saying? They |let everything
be built, except they wouldn't let a stove go in.

MS. LOPES: The stove and oven.

MEMBER HI NTON: St ove and oven.

MEMBER GRI FFI S: well, vyes. I nean, | think
that's --

MEMBER HI NTON: But there are many other aspects
to a kitchen like a refrigerator, a sink.

VI CE CHAI RPERSON RENSHAW  Di sposal .
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MEMBER  HI NTON: Garbage disposal, counters,
cabi net s.

VI CE CHAI RPERSON RENSHAW  Hot pl ate.

MEMBER HI NTON: You know, stove and oven isn't
the only thing that nakes it a kitchen

MEMBER GRI FFI' S:  Yes.

MEMBER HI NTON: That was ny point.

MEMBER GRIFFIS: | nean, | don't --

MEMBER HI NTON: And the regs say kitchen. They
don't say stove.

MEMBER GRI FFI S: Right, but | think part of
permtting, what you'll see is first of all, you'll see gas and

pl umbi ng connections which you wouldn't see for a noveable

appliance like a refrigerator. Those are actually fixed and
connected to utility. So, that's probably -- |I'm not speaking
on official, so I'll be brief, but that may be just what kicks

it or raises a flag for them that realizes that there's a
kitchen being created. Then that would be a separate unit.

MEMBER HI NTON: That's upgraded electricity, an
el ectric connection? |Is that what you' re saying.

CHAI RPERSON REI D: It may be the fire aspect of
the stove, because like a mcrowave you don't have that aspect
or a toaster oven is just a plug-in, but then you know, a stove
where you have fire may be a safety hazard or sonething

MEMBER HI NTON: I don't think it's safety.
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think it's what M. Giffis is saying, that it's --

MEMBER GRI FFI S: Yes, | nean, conventionally, a
refrigerator plugs into a standard outlet. If it's an electric
range or oven, yes, you're going to have an upgrade of service
on that outlet. It will be a specific single breaker to the
oven, or it may have a gas connection. It will be -- | don't
know what the official is, but it's a fixed utility as opposed
to a microwave or a toaster oven or a refrigerator. So, |
guess if you start seeing those on plans, you're seeing a
separate kitchen.

MEMBER HI NTON: And that may be the only way they
have to actually regulate it.

MEMBER GRI FFI'S: Right, vyes.

MEMBER HI NTON: Right, so that's the only thing
that would conme into our permt.

MEMBER GRI FFI'S:  Ri ght.

MEMBER HI NTON:  Okay.

VI CE CHAl RPERSON RENSHAW  And are those upgrades
on the plans?

M5. LOPES: Yes, it's on the plans.

VI CE CHAI RPERSON RENSHAW | don't have a copy of
your plans in ny file.

MS. LOPES: They're in the record.

VI CE CHAI RPERSON RENSHAW Oh, here they are.
Sorry about that. They are here.
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CHAI RPERSON REI Dt So, Ms. Hinton, what are you
sayi ng, that you want to the Zoning Comm ssion or menber to --

what are you saying that should be done?

MEMBER HI NTON: I think we've raised all of the
issue. | don't think anything needs to be done.
CHAlI RPERSON  REI D: No, when you asked the

guestion, you just wanted clarification?

MEMBER HI NTON: Well, when | first asked the
question, | thought there was a bigger issue.

CHAI RPERSON REI D:  Onh, okay.

MEMBER HI NTON: But | think based on what M.
Giffis had said, that that is probably the only way that DCRA
can regulate this sort of use because you know, you can put
things in your house and no one would know about it, but when
you go to get a permt to upgrade the utilities to put the
stove, that is how they would know that you're putting in --

CHAI RPERSON REI D: An accessory apartmnment.

MEMBER HI NTON: Right, and that's what triggers

their attention the fact that you're putting a kitchen in.

VI CE CHAI RPERSON RENSHAW | would like to know,
Madanme Chair, if this property is sold, does the accessory
apartnment carry along, or does it, what shall | say, fold if

the property is sold and then it has to be re-applied for?
CHAI RPERSON REI D: Well a variance -- is M.

Sansone there? Variances go with the land -- no, variances go
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with the land, but a special exception, doesn't that have a
little different --

MS. SANSONE: Madame Chair, the special exception
would go along with the use. It wouldn't go with the owner.
So, the selling of the home would not trigger any change at
all, or change in ownership wouldn't cause a special exception
to expire. It would be that if there was a new owner, say, and
they chose not to have an apartnment in the basenent, then the
speci al exception would expire.

CHAI RPERSON REID: Use it for a number of years?

MS. SANSONE: The Board may inpose sone kind of
term of years like we do, for exanple, a child devel opment
center. This norning, we put a two-year term | nean, we have
a termof years for this.

CHAlI RPERSON REI D: Well, | don't think I'd want
to put a term because it's obviously for the use of the father,
who will need it. No, | was just wondering just in general. |
was just trying to renenber. I thought that special exception
went with the |Iand unless there was a discontinuance of use for
two or three years, and then it expires, sonething |like that, |
forget. Three years?

Anyway, let's nove on. There's no one here in
opposition or in support of your application, so you have now
cl osing remarks.

MS. LOPES: Thank you. On the basis of the
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record then, | would ask that you pernmit the special exception,
approve our application, issue a bench decision and a summary
order today, only because this has been a significant hardship
on my father. He noved in in April, and although he can neke
do, it would be better for himif he could really cook in a
meani ngful manner in his own apartment.

CHAlI RPERSON REI D: Okay, Board nenbers? |'d nove
approval of this application. I think that the applicant has
made her burden of proof that the granting of the application
will not cause any adverse inpact in regard to light, air,
parking, traffic and the Ilike. We've had no opposition.
O fice of Planning and the ANC has approved the application. |
don't think it wll inpair the integrity or intent of the
zoning regul ations or zoning map. |s there a second?

COWMM SSI ONER M TTEN:  Second.

CHAI RPERSON REID:  Al'l right, all in favor?

VI CE CHAI RPERSON RENSHAW  Di scussi on.

CHAI RPERSON REI D:  Di scussi on?

VI CE CHAI RPERSON RENSHAW My only pause is the
busi ness that | brought up earlier, and that is the use of this
space if the property is sold, that it conveys with the house
as an accessory apartnent. | just want to express my concern
about it because we have problens in residential neighborhoods
wi th accessory apartments. In this case, it is a famly nenber
who is wutilizing the space, and there is a need for an
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apartnent for himin the hone. Again, it's just what happens
if the property is sold, which we hope does not happen because
Ms. Lopes is wth us, and we want to continue her as a
nei ghbor .

COWM SSI ONER M TTEN: Madane Chair, if | could
just address that, | think they neet the standard for the
speci al exception, notw thstanding who's actually occupying the
accessory apartment. So, | don't think that should be a
concern of the Board.

CHAI RPERSON REID:  Ckay, all in favor?

(Chorus of ayes.)

M5. LOPES: Thank you very nuch. So, is it
approved as of today?

CHAI RPERSON REI D: Yes, and your order wll come
in two to three weeks, but don't call. They will call and Iet
you know.

MS. LOPES: Thank you very nuch.

CHAI RPERSON REI D:  But yes --

MS. SANSONE: Madame Chair?

CHAI RPERSON REID: |1'm sorry, go ahead.

MS. SANSONE: The application actually is not
approved until the witten order is issued by the Board, and
then it takes ten days for the effectiveness.

CHAI RPERSON REI D: Okay. Vell, we approved it,
and then an order has to conme out. As far as -- | think she
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asked whether it approved, and it is approved today. I's that

correct? But the order is issued in --

VS. SANSONE: Strictly speaking, it's
technically approved until the witten order issues.

CHAlI RPERSON REI D: Okay, all right.

M5. LOPES: Thank you very nuch

not

CHAlI RPERSON REI D: What did we do today? W took

the vote today.

MS. LOPES: Thank you. W won't go out and buy

t he stove.

CHAI RPERSON REI D: But the order itself wll

not

go out for tw to three weeks, and that's the official

approval .

M5. LOPES: Thank you.

CHAI RPERSON REID: And then ten days after that,

what ?

MS SANSONE: Ten days after that, the witten

order becones effective, which entitles the applicant to go get

the certificate of occupancy or building pernmits or whatever

she needs to do.
MEMBER HI NTON: | have a question then for

I was l|ooking through -- you have electrical plans that

you.

wer e

done to convert this space. Was the electricity not put in for

the stove?

MS. LOPES: You know, | don't know. | can't
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off the top of ny head. The electricity was put in for the

whol e basenent. | don't know whether that outlet was put in or
not. | assume it wasn't.
MEMBER HI NTON: It sounds Ilike it's separate

Wi ring that would have to cone in.

MEMBER GRI FFI S: No, | think what you're | ooking
at in the plans is a reflected ceiling plan, which is just a
lighting plan, not necessarily --

VI CE CHAI RPERSON RENSHAW  Well, it says a stove
outlet.

M5. LOPES: It has a stove on it.

VI CE CHAI RPERSON RENSHAW And then that was
crossed off, and it was witten delete.

M5. LOPES: Right, it was crossed of, delete, and
if it wasn't approved, we would not have the contractor do it.

Have | verified that? | can't say. I nean, you know, the

instructions were follow the plans, follow the law, et cetera,
and | assume they did, but | can't tell you w thout [ ooking
nmysel f. I think the electrician would have to come back and
re-install and we'd have to go to DCRA and get approval. I
just don't want to say something that's inaccurate.

MEMBER HI NTON: So you don't know?

M5. LOPES: | don't know. | assume not.

MEMBER HI NTON: But you're anticipating having to
go back to DCRA to get a pernit for an electrician to do this
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wor k?

MS. LOPES: Yes, we would have to.

VI CE CHAlI RPERSON RENSHAW And does the fire
departnment stipul ate where you install the fire extinguisher?

MS. LOPES: No, it doesn't, but we've got several
extingui shers al ready down there.

VI CE CHAI RPERSON RENSHAW  All right.

CHAI RPERSON REI D: Okay, any other questions?
Al right, then this will conclude the June 12 hearing of the
Board of Zoning Adjustnent. Thank you.

MS. LOPES: Thank you.

(Wher eupon, t he above-entitled matt er was

concluded at 3:33 p.m)
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